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Reply Brief 



Sir: 



This is in reply to the Examiner's Answer dated June 27 , 2005. 



pos 



It is respectfully submitted that appellants stand by the 
tion taken in their main Brief on Appeal that the teaching of 
zinger et al. (us 4,402,937) does not anticipate the invention def 
in appellants' Claims 1 to 9 and 12 within the meaning of 35 U. 
5102(b). In the Examiner's Answer, the Examiner has in regard to 
issue merely reiterated the position already taken in the final 
fice action of February 13, 2004. It is noted, however, that 
Examiner conceded in the Examiner's Answer that the teaching of l>e»- 
zlnger et al . fails to exemplify the relationship between the con- 
centration c and the Fikentscher K value which is required in accor 
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dance with appellants invention. 1 ) Appellants therefore maintain th^ir 
request that the Examiner's rejection of appellants' Claims 1 to 9 
and 12 under 35 U.S.C. §102(b) be reversed. 

Additionally, the Examiner has introduced a new ground of rejec- 
tion in the Examiner's Answer which had not been raised in the final 
action. 2) More particularly , the Examiner newly presented reasons thy 
the subject matter of appellants' Claims 1 to 9 and 12 was unpatent- 
able under the provisions of 35 U.S.C. 5103(a) in light of the teach- 
ing of Denxinger et al. (ibid*). An Examiner's Answer may not raises a 
new issue unless an appellant submitted changes to the claims after 
the final action issued. Since appellants did not change their claims 
after the Examiner issued the final action, the Examiner's Answer is 
deemed to be inappropriate. In order to raise a new issue, the Ex- 
aminer should have re-opened the prosecution and should have raised 
the new issue in a non-final action, thereby giving appellants Sue 
opportunity to fully and properly address such new issue. 

It is therefore respectfully requested that the new issue be dis- 
regarded, or that the application be returned to the Examiner to 
properly raise the new issue in a non-final action. Favorable action 
is solicited. 



Please charge any shortage in fees due in connection with [the 
filing of this paper, including Extension of Time fees, to Deposit 
Account No. 14.1437* Please credit any excess fees to such deposit 
account. 

Respectfully submitted, 

Novak Druce DeLuca & Quigg, llp 



Jason D. Voight 
Reg. No. 42,205 



1300 Eye Streat, fl.W, 
Suite 400 East Tower 
Washington, D.C. 20005 
(202) 659-0100 

JDV/BAS 



1) Cf. page 4 of the Examiner's Answer, last para., line 5. 

2) Cf. pages 4 and 5 of the Examiner's Answer. 
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